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LITIGATION AND ARBITRATION 

STATE OF ALARM  DUE TO COVID-19: 

WHAT CAN BE DONE IN THIS SITUATION AGAINST 
POTENTIAL LIABILITIES? 

March 24, 2020 

For several weeks we have been experiencing a situation 
of great uncertainty caused by the spread of the 
coronavirus COVID-19, a situation that is changing very 
quickly and is being permanently monitored globally. 

As far as Spain is concerned, after the initial impact 
caused by the cancellation of the Mobile World 
Congress, in the last week and - most especially - after 
the WHO elevated the public health emergency to an 
international pandemic' on 11 March 2020, we have 
seen a substantial intensification of the measures taken 
by local, regional and state governments, culminating in 
the declaration of a state of alarm. 

In fact, by means of Royal Decree 463/2020, of 14 
March, which declared the state of alarm for the 
management of the health crisis situation caused by 
COVID-19 (hereinafter, the "Royal Decree"), the state of 
alarm has been declared throughout the national 
territory for an initial period of fifteen days, which may 
be extended, in order to protect the health and safety of 
citizens, contain the progression of the disease and 
strengthen the public health system. This Royal Decree  

was published in the BOE and came into force on 14 March 
2020. 

The state of alarm implies a situation of constitutional 
exception, which, without a doubt, will have an enormous 
impact on the socio-economic life of the country and, 
particularly, on the concrete commercial and contractual 
relations of companies and individuals. 

Among the many measures adopted in recent days, many of 
them affect the normal development of business activity of 
companies. 

The progressive and uneven spread of the disease within the 
country has meant that the implementation of measures by 
the competent authorities has not been uniform throughout 
the national territory. These measures have been ratified 
and will continue to be in force provided they are 
compatible with the provisions of the Royal Decree (First 
Final Provision), so local peculiarities must also be taken 
into account when analyzing the different scenarios that 
may arise.  
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From the Litigation and Arbitration Department of 
ONTIER, we want to help our clients to clarify the 
doubts raised by the current scenario.   

To this end, in this commentary, we will provide some 
recommendations on the course of action to be followed 
by companies in the current situation. 

In order to determine the consequences of this 
pandemic and to clarify any possible responsibilities, it 
will be necessary to carry out an individualized and 
multidisciplinary legal analysis, taking into account the 
concurrent circumstances in each case. 

The evolution of COVID-19 is having a considerable 
impact on commercial and contractual traffic, 
substantially affecting both compliance and the services 
contracted by companies and individuals. 

The cases that can be presented are extremely varied, 
not only because the scenario has varied notably since 
the first impacts of the coronavirus in Spain until the 
declaration of the state of emergency; but also because 
of the different legal positions that will have to be 
considered (unfulfilled part / defaulting part, insurance 
coverage, legal restrictions on compliance...) 

At present, it is too early to say what the process of 
clearing up responsibilities will be, as it remains to be 
seen how the pandemic will evolve and what exceptional 
measures institutions will foreseeably adopt to try to 
alleviate the economic effects caused by the 
coronavirus. 

At the current juncture, many individuals and 
businesses affected by the COVID-19 pandemic are 
wondering what steps to take in this situation to try to 
improve their position when that time comes. 

And while there is no single answer, the following 
guidelines are recommended: 

 First of all, it is important to comply strictly
with the exceptional measures provided for in
the Royal Decree that are applicable, even if
this means stopping the commercial activity or
making it impossible to comply with the
previously assumed agreements. In this regard,
it should be noted that Article 3.2 of Act 4/1981,
of 1 June, on states of alarm, exception and
siege, recognizes the right to be compensated
by those who suffer, directly or in their person,
rights or property, damages or losses for acts
that are not attributable to them, as a result of
the application of the acts and provisions
adopted during the validity of the state of
alarm.

 The insurance policies in force should be
reviewed in order to check both the scope of the
coverage contracted and the deadlines and
procedures that would have to be complied

with in order to report a claim and be entitled to 
the corresponding benefit. 

 It is also recommended reviewing the content of
contracts which are being affected by COVID-19.
In this regard, special attention should be paid to
possible clauses that specifically define and
regulate: the occurrence of exceptional
circumstances (such as force majeure), the
distribution of risk between the parties, the agreed
liability regime, possible causes of early
termination or suspension of the contract,
applicable law, etc.

 If it has not been possible to fulfil the contract,
especially prior to the declaration of the state of
emergency, it would be advisable to consider
invoking one of the legal causes for exemption of
liability in order to deal with possible liability
claims, such as: force majeure (section 1105 of the
Civil Code) or the impossibility of fulfilment - legal
or physical - (section 1184 of the Civil Code).
Depending on the temporal and territorial
circumstances in which the non-compliance would
have occurred, the discussion on the concurrence
of these causes -which will be the Gordian knot of
most claims- may vary considerably.

 In Spain there is a duty to mitigate damage, even
in exceptional situations such as force majeure, so
it is very important, when it has not been possible
or will not be possible to comply with the
agreements made, to be able to prove that all
alternative means within reach have been explored
and exhausted.

 For the purposes of any liability process, whether
as a claimant or as a defendant, it will be crucial to
be able to prove the position taken and the
circumstances involved, so care must be taken
to collect and preserve the evidence to be
used in any proceedings.

 It would also be possible to request the review of
the contract, under the doctrine of "rebus sic
stantibus", due to an unforeseeable event, such as
the COVID-19 pandemic. In this regard, it is worth
recalling the jurisprudential requirements for its
application: (i) extraordinary alteration of the
circumstances at the time of performance of the
contract in relation to those prevailing at the time
of its conclusion; (ii) an exorbitant disproportion,
beyond all calculation, between the performances
of the contracting parties that breaks the balance
of the contract and (iii) that all this takes place as a
result of supervening and radically unforeseeable
circumstances.

 Finally, it should be remembered that any action
by the company's administrative body must be
governed by a duty of care, in order to avoid
possible liability claims.
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The existing uncertainty and the exceptionality of the 
current state of alarm make it impossible to be 
conclusive about what the legal consequences of this 
pandemic will be; although we are convinced that, 
following the guidelines for action referred to above, 
both individuals and companies will be in a better 
position to face any judicial or extrajudicial process to 
assert their rights. 
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