
C
O
R
P
O
R
A
T
E
M
&
A

L
E
G
A
L
A
L
E
R
T

ONTIER ESPAÑA, S.L.U. is responsible for the processing of the personal data provided by the user, which it

collects for the purpose of managing their subscription to the Legal Alerts of ONTIER's Corporate and M&A

department. The user has the right to access, rectify and delete the data, as well as other rights, set out in

articles 15 to 22 of Regulation (EU) 2016/679. Additional and more detailed information on data protection can be found on

our website https://www.ontier.net/aviso-legal/es
/.

If you want to subscribe

to our Legal Alerts, send

us an email to:

corporate@ontier.net

ESMA DISCLOSURE AND 

INVESTOR PROTECTION 

GUIDANCE ON SPACS

https://www.ontier.net/aviso-legal/es/
mailto:corporate@ontier.net


C
O
R
P
O
R
A
T
E
M
&
A

L
E
G
A
L
A
L
E
R
T

Last 15th of July the European Securities and Markets Authority (“ESMA”), published a

Public Statement on SPACs due to the strong interest showed by the European market

in this new investment vehicle.

The main points covered by this guide are; (i) the prospectus disclosure and (ii)

investor protection considerations.

The SPACs phenomenon is not new to the European market; we already saw the first

SPACs in 2011 in Italy and Germany. However, it has not been until this past year

2020/2021, that there has been an important interest increase in Europe for this new

investment mechanism due to the boom of SPACs in the US.

Although this is a new financing alternative for start-ups and SMEs, there is pressure

from investors and the Security and Exchange Commission (“SEC”) on the need to

have a solid and sustainable regulation for SPACs, which guarantees the protection of

investors. For this reason, ESMA in coordination with National Competent Authorities

(“NCAs”), has developed this guide for SPAC prospectuses to be approved in

accordance with Regulation (EU) 2017/11291 (“Prospectus Regulation”).

This Public Statement also aims to emphasize the importance of SPAC promoters

complying with the corporate governance requirements of the MiFID II Directive, as

this also ensures greater investor protection.

It is a guide that is mainly addressed to the competition authorities of the member

states - in the case of Spain to the CNMV - but it seems highly recommended that

sponsors start taking this guide into account.

The process of financing through a SPAC can be summarized in 3 main phases: 

1. The first phase is the launch of the IPO, whereby the shares and warrants of the 

SPAC are admitted to trade on the market.

2. Subsequently, the SPAC begins to search for a profitable Target and proceed with 

its acquisition. 

3. The last stage is the combination of SPAC and Target, usually through a merger. 

After this process, the Target becomes a fully listed company.

I. INTRODUCTION
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Due to the complex structure that the SPACs investment transaction

presents, ESMA, points out the importance of the comprehensibility and

understanding of SPAC prospectuses.

The risks derived from SPACs transactions do not differ from the risks

of other investments mechanisms such as (i) risks related to dilution; (ii)

controversial incentives for sponsors; (iii) the fact that different way

costs of underwriting fees may be assumed by SPAC redeeming

investors; and (iv) remaining investors, as well as uncertainty in the

identification and evaluation of target.

Regarding SPACs shares and warrants, another highlighted point by

ESMA, is the fact that both are subject to the MiFID II requirements on

product governance. As with other investment products, due to the

risk arising from the transaction, it is expected that sponsors and

products distributors of SPAC shares and warrants carefully apply

their product approval process.

II. SHARES AND WARRANTS
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III. PROSPECTUSES REQUIREMENTS 

RELATING TO SPACS

According to ESMA, some of the applicable disclosure requirements included in

Commission Delegated Regulation (EU) 2019/980 (CDR 2019/980) might be

significant when determining whether a SPAC Prospectus is completed enough, to

allow investors to make a fully informed investment decision. Moreover, ESMA

encourages NCAs to include in the SPACs prospectuses the following disclosure

requirements:

1. Risk Factors

The risk factors concerning both the issuer and its securities, taking into account the

conflicts of interest inherent to SPAC transactions, the governance of the SPAC, the

decision-making process concerning the business combination and any possible future

dilution, such as dilution arising from the payment of the sponsors’ fees in shares, the

exercise of warrants and/or in relation to the financing of the acquisition1.

Regarding, the risks of dilution and the complexity of the SPAC transaction, it is

recommended the NCA to ensure that the shares and warrants issuers provide an

overview of the different dilution scenarios.

2. Strategy and objectives. 

A description of the issuer’s business strategy and objectives, both financial and non-

financial (if any). This description shall take into account the issuer’s future challenges

and prospects2.

It is crucial that issuers provide enough information about the investment policy and the

criteria they will follow to search for Target. Therefore, NCAs, should ensure that the

investment policy used is consistent enough with the rest of the information shared in

the prospectus.

3. Escrow accounts and the reinvestment of the proceeds

Information on the funding structure of the issuer3.

Regarding the escrow account, NCAs should ensure that the prospectuses contain

information about any escrow account or the reinvestment of the proceeds of the

offering in the period before the acquisition of the target company, including any reliance

on third parties and/or investment policy.

4. Relevant experience and main activities of the administrative, 

management and  supervisory bodies.

An indication of the principal activities performed by the members of the administrative,

management and supervisory bodies outside of that issuer where these are significant

with respect to the issuer, as well as each member’s relevant management expertise and

experience4.

1. Item 3.1 of Annex 1 and Item 2.1 of Annex 11 to CDR 2019/980.
2. Item 5.4 of Annex 1 to CDR 2019/980.
3. Item 8.3 of Annex 1 to CDR 2019/980.
4. Item 12.1 of Annex 1 to CDR 2019/980
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III. PROSPECTUSES REQUIREMENTS 

RELATING TO SPACS

5. Sponsors conflicts of interest. 

Information on conflicts of interest5 .

This has been another relevant point regarding the risks that SPACs transactions

imply. Therefore, this has been taken into consideration when defining this guide,

by recommending NCAs to check that the prospectus discloses any conflicts of

interests arising under the following situations:

(I) In the event that the sponsors will lose their initial investment if no acquisition

is completed by a specific deadline;

(II) In relation to any agreements with the sponsors restricting their disposal of

the issuer’s securities;

(III) Concerning any possibility that the SPAC could invest in companies

associated with the sponsors;

(IV)Relating to the fact that the sponsors and their affiliates may have already

invested in the same sector as the SPAC; and

(V) Emerging due to the fact that the sponsors and their affiliates are not

obligated to share any potential targets they identify with the SPAC and may

acquire these targets themselves.

6. Shares, warrants and shareholder rights 

Detailed information on the share and warrant structure, including information on

any redemption, withdrawal rights and information about any rights that the

shareholders meeting must approve concerning acquisition of the target

company6 .

In order to ensure investors protection, NCAs should certify that detailed

information is included in prospectuses concerning the procedure for approving

the business combination in the shareholders’ meeting, including the required

majority for its approval.

Moreover, prospectuses must contain a detailed description of the information

that the issuer will provide to the shareholders’ meeting about the target company

and the ensuing business combination. Such disclosure will enable investors to

assess whether they are comfortable enough with the level of disclosure that will

be provided in relation to the business combination. Therefore, NCAs should

ensure that SPACs provide investors with, regarding the business combination, a

level of disclosure similar to the one included in an approved prospectus.

5. Item 12.2 of Annex 1 to CDR 2019/980.
6. Items 19.1.4, 19.1.5, 19.1.6, Item 19.2.2 and 19.2.3 of Annex 1 and Item 4.5 of Annex 11 to CDR 2019/980
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III. PROSPECTUSES REQUIREMENTS 

RELATING TO SPACS

7. Major shareholders

Information about major shareholders7.

Regarding major shareholders, as so far as is known, the information should include the

following:

(I) the name of any person other than a member of the administrative, management or

supervisory bodies who, directly or indirectly, has an interest in the issuer’s capital or

voting rights which is notifiable under the issuer’s national law, together with the

amount of each such person’s interest or, if there are no such persons, an appropriate

statement to that effect that no such person exists; and

(II) information as to whether major shareholders have different voting rights or an

appropriate statement to the effect that no such voting rights exist.

8. Related party transactions 

Information about any related party transactions8.

The information shared should include details of related party transactions in accordance

with the provisions of Item 17.1 of Annex 1 to CDR 2019/980.

9. Material interests 

Information about any material interests in the SPAC transactions, including conflicts of

interest9.

Regarding any material of interest, it is recommended that NCAs ensure that issuers

disclosure any services provided to the issuer by parties associated with the sponsors.

7. Items 16.1 to 16.4 of Annex 1 to CDR 2019/980.
8. tem 17.1 of Annex 1 to CDR 2019/980.
9. Item 3.3 of Annex 11 to CDR 2019/980
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III. PROSPECTUSES REQUIREMENTS 

RELATING TO SPACS

10. Information on the proceeds of the offer

If the issuer is aware that the anticipated proceeds will not be sufficient to fund the

entire acquisition, the issuer should include an estimation of the amount and sources

of other funds needed, including further details about the proceeds since they are

being used to acquire the target company10.

Regarding the acquisition of the Target, it results relevant that NCAs ensure that the

designed prospectus includes information about the financing of the acquisition of

the Target in case that the proceeds do not cover the entire acquisition price.

Therefore, it would be necessary to share information on different scenarios to

provide investors with sufficient information in order to make a sufficient informed

investment decision.

Likewise, in relation to the shares and the warrants placed with the sponsors,

equivalent information should be provided since the proceeds of such placement are

often used to fund the SPAC during the period before the acquisition of Target. By

sharing this information investors will assess the total level of costs and including the

acquisition of the Target company.

11. Information on the intention of certain persons to subscribe in the 

offer

An indication of whether major shareholders or members of the issuer’s management,

supervisory or administrative bodies intend to subscribe in the offer, or whether any

person intends to subscribe for more than five per cent of the offer11.

12. Information on the offer price 

Any material disparity between the public offer price and the effective cash cost to

members of the administrative, management or supervisory bodies or senior

management, or affiliated persons, of securities acquired by them in transactions

during the past year, or which they have the right to acquire12.

10. Item 3.4 of Annex 11 to CDR 2019/980.
11. Item 5.2.2 of Annex 11 to CDR 2019/980.
12. Item 5.2.3 of Annex 11 to CDR 2019/980.



Finally, ESMA encourages NCAs to require additional elements in order to

ensure that SPAC’s prospectuses contain the necessary information to allow

an investor to make an informed assessment.

Therefore, regarding this additional information, ESMA mentioned some

examples in order to orientate NCAs. They should expect the following

disclosure to be included in SPAC’s prospectuses (not an exhaustive list):

(i) the future remuneration of the sponsors and their possible role after the

acquisition of the target company;

(ii) information about the future shareholdings of the sponsors and other

related parties;

(iii) information about possible changes to the governance after the

acquisition of the target company; and

(iv) detailed information about the possible scenarios that may arise if the

sponsors fail to find a suitable target to acquire, including possible

scenarios such as the winding up of the issuer and de-listing of the

shares.

This guidance brings some light to NCAs that are currently defining SPAC’s

regulation. Perhaps they will become the “Golden Rules” for SPAC’s

transactions.
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IV. ADDITIONAL DISCLOSURE LIKELY 

TO BE REQUIRED TO SATISFY THE 

PROSPECTUS REGULATION. 
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